














recommendation of modification or disapproval of a proposed action by County Planning, GML

§ 239-m(5).

The plain language of the statute therefore expressly contemplates that any report

received after thirty (30) days by the referring agency, so long as it is received at least two
(2) days prior to a final action by the referring body, is a valid report of the county planning

agency, and acting contrary thereto is subject to the supermajority requirement. As a result of
this statutory provision, the Town simply cannot reject County Planning’s recommendations
under the facts presented here, because there has still been no final action by your Board.

By way of background of the legislative intent and evolution of this provision, in 1992,
the Appellate Division, Fourth Department held that a referring body was permitted to disregard
a county planning agency’s disapproval of its proposed action where it was received more than
30 days after the referral. Comm, to Preserve Character of Skaneateles v. Major, 187 A.D.2d
940, 591 N.Y.8.2d 648, 649 (4" Dep’t 1992). Thus, the Court found that the referring agency
did not violate GML Section 239-m by adopting the action by a simple majority, even though a
supermajority vote would have been required had the disapproval been received within the 30
days.

Apparently in direct response to that case, when GML Section 239-m was repealed and
replaced in 1993, the current language was added, According to the Legislative Rill Jacket:

Confusion currently exists over how a municipality should treat
recommendations received in a report from a county, metropolitan
or regional planning agency which arrive after the existing thirty
day review period. Existing law is vague on whether the
municipality, which has not yet taken final action, may act in the
event the report recommends modification or disapproval of the
proposal. This legislation provides that the county planning
agency report must be considered by the referring body if final
action has not yet been taken.

Mem. in Support, 1993 N.Y. Sess. Laws ch. 544 (S. 3028-B, A. 5124-B), available in
Governor’s Bill Jacket at 6 (emphasis added). Furthermore, the policy behind this was explained
as follows:

The intent of the existing law, to ensure that zoning and planning
decisions take proper account of the interests of affected parties, is
enhanced by the provision governing muni¢ipal action on county
recommendations. By requiring a majority vote plus one for a
municipality to act contrary to the report’s recommendations in
cases where the county has recommended disapproval or
modification, it prevents municipal agencies from disregarding
a county agency’s known objections.

Recommendation of Div. of the Budget, 1993 N.Y. Sess. Laws ch. 544 (S. 3028-B, A, 5124-B),
available in Governor’s Bill Jacket at 10 (emphasis added) (expressly stating that the “provision
addresses an issue that is the subject of a current ¢ourt case,” presumably the aforementioned
Fourth Department case).

GML Section 239-m expressly states that any report modifying or disapproving a
proposed action that is received by a planning agency before final action of the referring board is
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subject to the supermajority provision. Aceordingly, there is no legal basis for the Town of
Kent to reject the March 12, 2007 letter as a ‘nullity®.

Moreover, The Town of Kent must consider the June 20, 2007 (the “June Leiter™)
letter from County Planning, which clarifies the March 12, 2007 letter and withdraws its
January 23, 2007 letter. A copy of this letter is attached for your convemience. The June
Letter supports the argument that the March 12, 2007 letter is valid, and if the Board were to act

- econtrary to County Planning’s recommendations, a supermajority vote of the Board would be

required.

Accordingly, we respectfully urge the Town to reconsider its legal position and the
adoption of the erroneous Resolution.

If you have any questions with regard to the foregoing, please do not hesitate to contact
me.

Very truly yours,

Fred Koelsch, Esq., AICP
Director of Realty Investments
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John J. Lynch ~ Putparn Connty Depdrhncnt of Planning, Phone: (845) 878-3480
Commissioner ' Development & Fublic Transportation Fax: (845) 878-672)

841 Fair Streest
Carmel, NY 10512

October 9, 2007

Arne Nordstrom, Supervisor

Town of Kent

25 Sybil’s Crossing

Fent Lakes, NY 10512

Re: Keferral 07-PC-126

Chapter 77 of the Town
Codc - Zoning Amendments
Local Law #4

Dear Supervisor Nordstrom:

The above referenced referral wes received by the County Planning Department
on September 27, 2007,

In terms of the GMT. 230M referral, the County Planning Departmeant's official
action is disapproval of the proposed Local Law #4 Amsudments. The following reascns
are noted to support the disapproval:

1. The proposed amendments arg exisnsive and certain amendments have the
potential of having significant development impagts on the town and eimty. It is also
noted that the town wes in 2 moratorimn for certain residential development, which was
just extended, for the purnose of conducting a full and complews analysis of the town's
comprefensive planning process including maps, plan text and development laws. The
County Planning Department fully supports this review. This review should be
completed along with the SEQR process before moving forward with the woning
amendments embodied in Local Law #4.

Tha review of the town's comprehiensive planning process, maps, and laws &3
wel] a3 the SEQR review and analysis may conclude that sorae of the amendments
proposed in Local Law #4 ave inappropriate. The extensive zoning code changes
proposed in Local Law #4 would more properly be considered when analyzed together
with the more extensive analysis of the comprehensive plan, maps, develupment laws,
aad SEQR prosess, This wewld allow for 2 full appresiaricn of the dovalogment Lpast
of any proposed chauges to development laws on the fown and sonnty and create
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comgistency betweea any changes coming out of the comprehensive planming revisw
process pad the amendments proposed iu Local Law #4,

2 In the Section 1 of Local Law #4, Section 77-6(D) of the town code ig delated
and replaced with 2 new provision which reads as follows: . _ ‘

«1). No driveway, street, or road, whether private or publie, which exclusively .
serves or supports a lot located in another district, which lot s used for any use pra_}n'bmd
in the district in which the driveway, strost or yoad is located, shall be used to provide
aocess to said lot”

The provision would potentially prevent the development afalotorlotsma
district when the use that & lot owner wants to establish and which meay be allowed in a
poperly zoned district is not permitted in the district which the driveway, strest, ot road
may have to traverse in order o access the Jot. For example, & property ownar could not
construct a residential unit on a lot owned in a residential zone when the only access to
the lot is T & driveway, stuéet, oF road that passes throngh a commereial zone. Under
the provisian proposed, the owner could not develop his/her property for a residential unit
in a zone that ellows residential units. This provisicn has the potential of land lacking
parcels by denying access and adversely impacting the county’s tax base by denying
potential future development.

3, Section 27 of Local #4 adds = number of new definitions to Section 77-65 of
the Town Cods. The definition of principal use is unmusual becanse 1t includes a road,
driveway, or infrastructure improvement a5 a principal use on & lot if that lot is devoted
exclusively to road, driveway or infrastructure improvements that serve or support &
principal use on & separate lat. This provision has the effeet of ellowing no development
an n lot other than a yoad, driveway, or infrastructure and 1o perhaps accmssary uses only,
Por example, if & road, driveway, sewer or water ling, stormwater corveyanee of other
utility passes through a ten acre lot A to “exclusively” service a proposed residential unit
on lot B, the ten acre lot A could not be developed for building purposes because the
road, driveway, or infrastructure is the principal use and under the definition only cne
principal use is permitted. Presumably, lot A could bave accessory usss such as a garage
ot swimming peol te be sceessory to the residence on 1ot B, which would leave lot &
with perhaps @ road and/or garage. This makes no sense. The definition has the potendal
of edversely impacting the Town and county ax base Ly restricting dovelopment potential
of lots, creating the potential for unusua) building scenarios, and developing driveways,
roads, and infrastructure that have the potential of becoming nen-conforming wses along
with the principal yse they are equivalent te should the prineipal use become non~
conforming at some foture date. Prssumably, all the provisions of & non-canfonming
status would apply to the driveway, road, and infrastructure.

The definition also leaves a question as o whether the road or infrastructure
covers private or public roeds and infrastructure oy both, If a road is dedicated to the
Town or counly w2 public road and is intsrpreted to be for fhe exclusive support of a

prineiple use on & yeperate Jot, would the sams restrictions apply? Can they legally apply
to & public road or utility?
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Further, such a definitivn escourazes sprawl because it encourages developroent
eway from arses whers existing infrasiracture znd roads may exist or be developed. This
fesult is the exant oppasite of the stated purposes of the reasons for the Intaim
Development Law noted in Section I of that Law, This further supports the jdea thar the
proposals of Locel Law #4 should be considered together with the comprehensive
planning process review and SEQK analysis.

Aside from the above, wlease nota in Seetiom 21 of Local Law #4 that the Putnam
County Division of Plenning is now the Pumam County Department of Plamming,

Devalopment and Public Trangportation.
Sineergly ‘
(74%«2( e

Jom . L ' cﬁ
Comamission
L
co: Town Board
Town Clerk
3

STAFSNIE vl LM 40 Mol HETSE225RA TETT  86EC /00 /6L



b

.........

SHAMBERG MARWELL Davis ¢ HoLuis, P.C.
ATTORNEYS AT LAW |
55 SMITH AVENUE
MOUNT KISCO, N.Y. 10549

(914) 666 - 5600
EAX: (914) 666-6261

Ouctober 29, 2007

217y
was

Ta Hand Delivery

Hon. Ame Nordstrom, Supervisor .
and Members of the Town Board
Town of Kent

25 Sybil's Crossing

Kent Lakes, New York 10512

281 Hd 68 130 10qg
U303 NKOL |

Re:  Patterson Crossing, LLC

Dear Supervisor Nordstrom and
Members of the Town Board:

As your Board knows, this law firm represents Patterson Crossing, LLC, the
developer of the Patterson Crossing Retail Center (“Patterson Crossing™).

We have been made aware of your Board’s intention and desire to adopt certain
zoning amendments at your October 29" Town Beard meeting. We wrile to express our client’s
deep and continued concem with regard to the proposed amendments to the Town of Kent
Zoning Ordinance, amendments which you appear poised to improperly adopt.

We have written to you several times over the past year to €Xpress our concern
with regard to both the content of certain proposed amendments to the Zoning Ordinance,
amendments drafted for the singular purpose of delaying, impeding and frustrating our client’s
attempts at developing Patterson Crossing, and our concern with the flawed process you are
employing to enact those amendments, beginning with your insufficient SEQRA review,

We enclose herewith for ease of reference our letters to you and your Board of
Tarmmary 22, 2007 (Exhibit A), February 7, 2007 (Exhibit B), March 9, 2007 (Exhibit C) and
March 14, 2007 (Exhibit D). We also enclose a copy of our client’s letter to you and your Board

of September 14, 2007 (Exhibit E).

It is the clear and obvious intent of these certain proposed amendments to thwart
our olient’s efforts to develop Patterson Crossing.

It is also clear from a review of the record that you and your Board may not have
had all of your questions with regard to the nature, scope, extent and impact of these certain
proposed amendments adequately presented or explained to you for there seems to be a
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Suavserc Marwerr Davis ¢ Howns, P.C.

Hon. Ame Nordstrom, Supervisor
and Members of the Town Board
QOctober 29, 2007

Page 2

considerable degree of uncertainty among some of you as to exact nature of the proposed action
you are bemg asked to undertake.

We feel that a full exposition of the opinions as to the purpose, intent and effect of
certain of the proposed amendments by your professional consultants; legal, planning and
engineering, are missing from the public record. The Board needs to be certain of its decision in
light of that shortcoming in the record.

We have obtained and reviewed a copy of the proposed Resolution that would
adopt the Local Law to amend Chapter 77 of the Town Code of the Town of Kent to, among
other things, delete the existing provisions of § 77-6(12) of the Town Code and replace that
section with a new § 77-6(D).

We are also aware of the Town of Kent's desire to upzone our client’s property
into the R-10 Residential District,

The not so subtle intent of the proposed armendment of § 77-6(D) is to negatively
impact both the Patterson Crossing development in the Town of Kent and Town of Patterson and
a separate residential development in both the Town of Carmel and Town of Kent, which
proposed residential development has recently resulted in an adverse ruling against the Town of
Kent by the Supreme Court of Putnam County.

The Board is proposmg to ar:ld a definition of “'principal use” to § 77-65 which
would define “‘principal use” as:

The matn or primary use of a lot. Except for designated mixed
uses and multiple retail uses within a shopping center only one
principal use is permitted per lot, all other uses, unless otherwise
specifically allowed pursuant to this Chapter, being excluded. [fa
lot is devoted exclusively to road, driveway, or infrastructure
improvements that serve or support a principal use on a separate
lot, such improvements shall be deemed equivalent to the principal
use which they serve or support.

This definition could be seen as an attempt to turn a road, driveway or an
infrastructure improvement into a principal use if that road, driveway or infrastructure is passing
through one lot to reach a principal use on a second lot. The question of whether or not roads,
driveways and infrastructure are principal uses (which they are not) should not turn on whether
there is a pre-existing use on a given lot.

Your proposed definition of “principal use” is an attempt by the Town of Kent, in
addition to § 77-6(D), to prohibif roads, driveways, or even infrastructure (which could cover
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Saamperc Marwerl Davis & Horus, P.C.

Hon. Ame Nordstrom, Supervisor
and Members of the Town Board
Qctober 29, 2007

Page 3

even water, sewer, gas and utility lines) from accessing or supporting a use on another lot. A
property owner will therefore be prohibited from improving or developing a lot or lots by this
definition, along with § 77-6(>), when the use that such owner seeks to establish is not permitted
on the lot over which the road or driveway would pass. This definition goes even further than §
77-6(D) to prohibit infrastructure as well.

Not only does this definition attempt to define and regulate some things as
principal uses when they are not principal uses, and to prevent the development of property when
two or more Jots fall into different zoning districts, it goes even further in seeking to prevent any
actual development on lots when roads, driveways or infrastructure have first been added to a lot
in conjunction with a use on another lot. This restriction would apply even if that use is allowed
on the lot over which the road, driveway, or infrastructure will pass as, according to the proposed
definition, that road, driveway or infrastructure would become the “equivalent” of that principal
use and only cne principal use is permitted per lot. :

Your Board’s ¢lear attempt to hastily enact amendments designed to stop several
controversial projects is in clear violation of the charge given to the Master Plan Update
Committee and further reinforces our argurmnents that your Board is disregarding proper SEQRA
compliance.

This ill-conceived and faulty attempt on your Board’s part has been disapproved
by the Putnam County Department of Planning, Development and Public Transportation by a
letter of John J, Lynch, Commissioner, dated October 9, 2007, attached hereto ag Exhibit F,

Mr, Lynch goes into great detail in analyzing the farreaching ramifications of
your proposed amendments, amendments which, as we have set forth herein, would negatively
impact more than just the several targeted developments that certain politically active and
politically well connected citizens groups within the Town of Kent seek to block. The far
reaching economic impact on many unidentified property owners ¢learly has not been given
adequate review as required by SEQRA, as certain of the proposed amendments may negatively
affect many unintended parcels. ‘

Your rushed, haphazard approach in attempting to enact these politically
motivated changes will result in nothing but the validation of our consistent claims and
complaints that not enough of a “hard look™ is being taken at the socio-economic impacts of the
proposed amendments, amendments targeted for just two projects but amendments which could
render other, unintended parcels of land within the Town of Kent undevelopable.

The legislative actions that are conterplated and proposed by you and your Board
are violative of SEQRA regulations, are violative of our client’s vested property rights in the
Patterson Crossing project and are violative of our client’s constitutional rights in that you are
attempting to achieve by illegal misdirection that which you cannot properly obtain by legal
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Hou, Ame Nordstrom, Supervisor
and Members of the Town Board
October 29, 2007

Page 4

direction, to wit, a segmentation of the process to amend your Zoning Ordinance in such a way
that would impede the development of Patterson Crossing. The purpose of your action as it
affects our client’s project is blatantly political and unrelated to sound planning practices. In
fact, at a recent candidate’s forum at which Councilwoman Dobherty was also present,
Councilman Joseph D’ Ambroisio advocated the use of eminent domain as a means to “stop”
Patterson Crossing.

As we have earlier submitted to you, there is no applicant, corporate or individual,
that would be able to achieve the level of change for the use of his, her or its property with the
level of SEQRA review that you are proposing to use as the basis for this “de facto” upzoning.

We commend to your attention once again, another Town Board’s erroneous
procedure by reference to the case of Ginsburg Development Corp., SMG Associates and SMG
Development Corp. v. The Town Board af the Town of Cortlandt, a case decided November 14,
1990 in which this firm served as counsel for Ginsbure. That case is reported at 150 Misc.2d 24,
565 N.Y.8.2d 371. ’

In Ginsburg, the Town of Cortlandt sought to amend its Zoning Ordinance as that
Ordinance dealt with “steep slopes.” The Town of Cortlandt passed its steep slopes amendment
based upon an acceptance of only an Environmental Assessment Form (EAF) and its issuance of
its negative SEQRA declaration based only upon that EAF. The Court found that the Town of
Cortlandt’s cursory SEQRA review by means of an EAF was not sufficient in analyzing the
socio-economic impacts of the proposed amendment and, accordingly, overturned the Town's
Zoning amendment.

Your proposed amendments are nothing more than a political response to polrtical
pressure put upon the Town Board by certain groups and political candidates seeking to oppose
certain specific projects within the Town of Kent. You and vour Beard have failed to take a
“hard look™ at the amendments as required under SEQRA, the Ginsburg case and its progeny
and, accordingly, your amendments are as procedurally flawed as were those in Ginsburg.

Based upon the Putnam County Department of Planning, Devslopment and Public
Transportation’s disapproval of your proposed action, we remind you once again that any vote by
your Board with regard to the proposed amendments is constrained by the provisions of General
Municipal Law §239-m(5) as the disapproval of the Putnam County Department of Planning,
Development and Public Transportation requires that you not act.contrary to that
recommendation by the Putnam County Department of Plarming, Development and Public
Transportation except by a vote of a majority of your Board members plus one, which translates
into a vote by four of the five Town Board members in favor of any zoning amendments as they
may affect our client’s property.
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Suamiers Marwerr Davis « Howwrs, P.C.

Hon. Ame Nordstrom, Supervisor
and Members of the Town Board
October 29, 2007

Page 5

This letter shall serve as notice to vou and the Town of Kent that the Town of
Kent, and each and every member of vour Town Board, and all of those who, acting while under
color of State Law, participate in this illegal process, will be held collectively and personally
responsible and liable for their actions.

While the Town of Kent is a comumunity with a storied history dating back to
Revolutionary times, the sad reality is that the present and future history of the Town of Kent will
be sullied by your actions as the Town of Kent becomes both the low water mark as the exemplar
for violators of the constitutional rights of the property owners as well as becoming the warning
beacon to other municipalities of the economic consequences to a municipality, and its taxpayers,
for such unconstitutional and illegal behavior.

Further, the participation of Councilwoman Doherty in this entire process has
been and continues to be improper. Any action in which Councilwoman Doherty participates on
any of the proposed amendments as they atfect Patterson Crossing will further fatally flaw any
such action. Councilwoman Doherty has been the standard bearer for the Stop Patterson
Crossing Committee and has pandered to that Committee and its supporters from the very
inception of this project and has been and 1s seeking to further her own political ambitions on the
sconomic back of our client.

By her own admission, Councilwoman Doherty has communicated with New
York State Department of State, Committee on Open Government about her participation in the
opposition to the Patterson Crossing Retail Center through the Stop Patterson Crossing
Commitiee and has stated that the Commiittee on Open Government has advised her that she
cannot serve both the Town of Kent.as a Town Board member and act upon Patterson Crossing
Retail Center matters while at the same time be the staunch supporter of the Stop Patterson
Crossing Commuittee she has been. Accordingly, it is our position that Councilwoman Doherty
must recuse herself from any vote that would 1n any way impact Patterson Crossing.

‘We urge your Board against taking the precipitous and illegal steps you seemingly

have scheduled for a vote on October 297,
Kﬁ%ﬁym N«QQJJ |

P. Daniel Hollis III
PDH:jec
Enclosures
c: Mr, Paul Camarda
Frederick J. Koelsch, AICP
Timothy J. Curtiss, Esq.
Ronald C. Blass, Ir., Esq.
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